Elvin R. Latty, before turning his energies to law school administration, was the most innovative and resourceful of the pioneer draftsmen of close corporation legislation. This article is dedicated to him in recognition of the tremendous impact his thinking has had on the development of such legislation.
answer each question concerning a close corporation "by struggling to fit it into the pattern of statutory and case law developed for corporations of largely different character." '2 In some states, little or nothing has been done even in recent years to modify statutes unfavorable to close corporations. 3 Prior to World War II, scholars working and writing in the field of corporate law and most lawyers with a business practice seem to have been oblivious to the special needs and problems of the close corporation. Books of corporate forms, for example, contained abundant specimen charters, by-laws, and other documents designed for public-issue corporations but provided virtually no specimen documents adapted to close corporations. Even among the more experienced corporate practitioners, only a rare lawyer really attempted to tailor the corporate form to the distinctive needs of a closely held enterprise.
PLEAS FOR CORRECTIVE LEGISLATION: DELAYS AND OPPOSITION
Great Britain and some of the countries of continental Europe have long had special statutes governing the private company.' Since World War II, strong pleas have been made urging the enactment in this country of similar comprehensive statutes to govern close corporations, 5 It would seem like an intelligent approach to the general problem of incorporation would require at least three types of general incorporation laws in each state: One for the single incorporator, another for the small concern, and a third for the extensive business setup, for the purposes of mass production. The legislative response of the states has been slow. Until about 1960, only a relatively few isolated provisions dealing with close corporation problems had been added to the corporate statutes. Undoubtedly, one reason for this delay was the absence of any organized group, adversely affected by the existing laws, which was capable of exerting pressure on the legislatures. 7 Unlike big business management, which is well represented when changes are being made in corporation statutes, small business owners, especially holders of minority interests, usually do not play an important role in statutory revisions.
Since 1960, a legislative breakthrough has occurred, with many states adding to their corporate statutes provisions designed to meet the more pressing close corporation problems. Even now, however, only a handful of states have adopted a separate close corporation statute. Most law revision committees have rejected the idea of a completely separate legislative treatment of the close corporation either in a new and distinct statute or in a separate chapter of the business corporation statute. For example, the Corporation Law Revision Commission of New Jersey, after much study, stated that it had "determined, as have its counterparts in most states, that it was not desirable to have a separate law govern the close corporation, as distinct from all other corporations generally." ' The reasons for the rejection of separate treatment appear to be threefold. First, legislatures have encountered difficulties in arriving [A]s a matter of policy, there is no justification for a formalistic -perhaps one might even say, sadistic-insistence upon an unnecessary and unsuitable internal structure or operational organization as a condition of limited liability in the close corporation ... To resolve these problems by the enactment of a special close corporation statute would, in my judgment, be in the public interest. 33 N.Y.U.L. REV. 743, 745 (1958 at a satisfactory definition of the close corporation? This problem is illustrated by the experience of the New York Joint Legislative Committee to Study Revision of the Corporation Laws, the committee that drafted the New York Business Corporation Law. At the very inception of the revision study, the Committee explored the desirability of a separate "Close Business Corporation Law," but after investigation concluded that the close corporation could not be defined with sufficient precision to delineate clearly between close corporations and public-issue corporations." A second reason for the failure of legislatures to enact separate close corporation legislation is a fear that separate legislation may bind close corporations to a small business structure, thereby impeding their growth and hindering the gradual evolution of the more successful of the closely held enterprises into public-issue corporations. A third, undocumented reason for legislative rejection of separate treatment is that members of the corporation bar serving as advisors or draftsmen for new corporation statutes may have opposed separate legislative treatment of small incorporated enterprises because such treatment might tend to isolate the giant companies politically (by depriving them of their identification with politically potent small business) and thus might lead to separate and more severe regulation and taxation for the huge corporations. 12. The difficulty of defining the close corporation and drawing a sharp line between it and the public-issue corporation accounts, in part, for the failure to limit the application of some of the new statutes to close corporations. See notes 9-10 supra and accompanying text. Other statutory provisions that may be useful to close corporations effect the following: (1) authorize restrictions on the transfer of stock; 2 " (2) empower directors to fix their own compensation as directors and officers; 21 (3) sanction shareholder agreements which impinge upon powers, traditionally within the province of the board of directors or which otherwise depart in important respects from the traditional pattern of corporate management; 22 (4) permit charter provisions which restrict the discretion of directors or provide that the shareholders shall manage the corporation; 2 3 (5) permit special con- Thereafter, organizers of New York close corporations, through the use of high quorum and high vote requirements, could protect minority shareholders by giving them power to veto corporate decisions. Section 9 was hailed at the time of its passage as the first important legislative recognition of the special management needs of close corporations.
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The first really extensive and imaginative statutory innovations on close corporations were included in the North Carolina Business Corporation Act, enacted in 1955. 29 The commission which drafted that act made a diligent study of the peculiarities of close corporations, and many sections of the Act (although not limited in application to close corporations) were designed to meet the special needs of close corporations. Elvin R. Latty was a member of the commission and its principal draftsman."
Two pioneering sections of the North Carolina Act deserve spe- cial attention. One of these sections 3 contains the following provisions: (1) a contract between two or more shareholders to vote their shares as a unit for the election of directors shall be enforceable between the parties for as long as 10 years, if it is in writing and signed by the parties; (2) in a corporation whose shares are not generally traded in the markets, a written agreement to which all the shareholders have assented (whether embodied in the charter or bylaws or in a side agreement signed by all the parties) and which relates to any phase* of the corporation's affairs shall not be invalidated on the ground that its effect is to make the parties partners among themselves; and (3) an agreement among some or all of the shareholders in a corporation, whether made solely among themselves or between one or more of them and a nonshareholder, is not invalid as between the parties on the ground that it interferes with the discretion of the board of directors; but by making such an agreement, the shareholders who are parties assume the same liability as directors for managerial acts.
32
The other section 33 authorizes judicial liquidation of a corporation in an action by a shareholder if the corporation's charter or any other written agreement among all the shareholders entitles the complaining shareholder to liquidation or dissolution at will, or on the occurrence of events which have taken place. 4 The South Carolina Business Corporation Act, 35 passed in 1962, also focuses on the close corporation. The reporter of the draft version of that act stated that one of the principal guidelines of the draftsmen was the desire to permit shareholders in a close corporation to act in the corporation's internal affairs almost as freely as if they were involved in a partnership. One section of the South Carolina statute, 3 7 designed to deal with dissension and deadlock in close corporations, gives the courts power to liquidate a corporation in an action brought by a shareholder whenever: (1) the directors are so divided respecting management that the votes required for action by the board of directors cannot be obtained, and the shareholders are unable to terminate the division, with the consequence that the corporation is suffering or will suffer irreparable injury, or the business and affairs of the corporation can no longer be conducted to the advantage of the shareholders generally; (2) the shareholders are so divided that they have failed, for a period which includes at least two consecutive annual meeting dates, to elect successors to directors whose terms have expired or would have expired upon the qualification of their successors; (3) the shareholders are so divided respecting management that the corporation is suffering or will suffer irreparable injury or the affairs of the corporation can no longer be conducted to the advantage of all the shareholders; (4) the acts of the directors or those in control of the corporation are illegal, fraudulent, dishonest, oppressive, or unfairly prejudicial either to the corporation or to any shareholder; (5) corporate assets are being misapplied or wasted; or (6) the petitioning shareholder has a right under the articles of incorporation to dissolution of the corporation at will or upon the occurrence of a specified event or contingency.
Another section of the statutes allows the courts unusually broad remedial powers. It provides that, in an action filed by a shareholder to dissolve the corporation on the dissension and deadlock grounds discussed above, the court may make such order or grant such relief as it deems appropriate. This relief may include an order (1) cancelling or altering any provision contained in the corporation's articles or by-laws; (2) cancelling, altering, or enjoining any resolution or other act of the corporation; (3) directing or prohibiting any act of the corporation or of shareholders, directors, officers, or other persons party to the action; or (4) providing for the purchase at their fair South Carolina Act. For additional material indicating that the draftsmen of the South Carolian statute were giving special attention to the problems of the small, closely held business, see S.C. JUDICIAL COUNCIL, S.C. Bus. CORP. ACT (1948) . As the reporter for the South Carolina act points out, section 210 of the English act "has not been invoked, in any reported case or known litigation, with respect to a publicly owned corporation, and indeed it is appropriate only to the closely held enterprise." S.C. JUDICIAL COUNCIL, supra note 36, at 266.
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value of shares of any shareholder, either by the corporation or the other shareholders. The section goes on to state that such relief may be granted as an alternative to a decree of dissolution or may be afforded whenever the circumstances of the case are such that relief, rather than dissolution, would be appropriate. This provision gives a court broad power to adjust its decree to the particular problem before it, and thus to provide an adequate and lasting solution. In the absence of a statute, most courts in this country have not felt that they possessed such broad powers.
The New York Business Corporation Law, 39 enacted in 1961 and effective in 1963, although oriented primarily toward public-issue corporations, has an extensive array of close corporation provisions. One of the most important provisions of the statute permits written shareholder agreements requiring that the shares held by the parties to the agreement be voted in a prescribed manner and validates, subject to certain conditions, terms in the certificate of incorporation (a) An agreement between two or more shareholders, if in writing and signed by the parties thereto, may provide that in exercising any voting rights, the shares held by them shall be voted as therein provided, or as they may agree, or as determined in accordance with a procedure agreed upon by them.
(b) A provision in the certificate of incorporation otherwise prohibited by law because it improperly restricts the board in its management of the business of the corporation, or improperly transfers to one or more shareholders or to one or more persons or corporations to be selected by him or them, all or any part of such management othewise within the authority of the board under this chapter, shall nevertheless be valid:
(I) If all the incorporators or holders of record of all outstanding shares, whether or not having voting power, have authorized such provision in the certificate of incorporation or an amendment thereof; and (2) If, subsequent to the adoption of such provision, shares are transferred or issued only to persons who had knowledge or notice thereof or consented in writing to such provision. management of the corporation relieves the directors from the liability for managerial acts or omissions which is ordinarily imposed on directors and imposes that liability upon the shareholders authorizing the provision or consenting to it to the extent that and so long as the discretion or powers of the board are controlled by the provision. 4 
'
The New York Business Corporation Law also contains a provision that makes shareholders in a close corporation-but not shareholders in a public-issue corporation-liable for certain obligations owed by the corporation to its employees.1 2 Before the passage of the Business Corporation Law, New York imposed upon shareholders unlimited liability for debts, wages, and salaries (including "fringe benefits") which the corporation owed employees. 4 3 In other words, the state made an important exception to the principle that shareholders are shielded from unlimited liability and risk only the funds they invest in the enterprise. While the Business Corporation Law retains shareholder liability for employee claims, it imposes this liability only on the ten largest shareholders in a corporation with no shares listed on a national securities exchange or quoted in an overthe-counter market by one or more members of a national securities association or its affiliate.
One piece of federal legislation which singled out the close corporation for special treatment warrants brief mention. Subchapter S 44 of the Internal Revenue Code permits small business corporations that meet specified requirements to elect a special tax status in many respects similar to that of a partnership. Among the requirements for of the corporation are listed on a national securities exchange or regularly quoted in an over-the-counter market by one or more members of a national or affiliated securities association. Another section requires the existence of a provision authorized by paragraph (b) to be noted conspicuously on the face or back of every share certificate issued. In 1963 Florida became the first state to enact a separate, integrated close corporation statute. 5 The Florida statute is permissive," allowing a close corporation, which is defined as "a corporation for profit whose shares of stock are not generally traded in the markets maintained by securities dealers or brokers," 4 to elect either to be governed by its provisions or to remain subject to the law applicable generally to corporations. The statute specifically states that acquisition of all of a corporation's shares by less than three shareholders will not render the corporation dormant or impair its existence. 48 The Florida statute sanctions informal actions by directors and shareholders without the holding of formal meetings if written consent to such actions is gained from all persons who would be entitled to vote upon them. 9 Furthermore, a charter clause providing for the management of a close corporation's business by the shareholders rather than by a board of directors is permissible under this statute. The statute also provides that shareholders of a close corporation may enter into an agreement-embodied in the articles of incorporation, in the by-laws, or in a written side agreement signed by all of the parties-which relates to any phase of the corporation's affairs.' The Florida law further states that a written agreement of this kind shall not be invalid as between the parties on the ground that it is an attempt by the parties to treat the corporation as if it were a partnership or to arrange their relationships in a manner that would be characteristic of a partnership,-or, if the corporation is managed by a board of directors, on the ground that it so relates to the conduct 45 [Vol. 1972:867 CLOSE CORPORATIONS of the corporation's affairs as to interfere with the discretion of the board of directors. 53 However, such an agreement has the effect of relieving the directors of liability for managerial acts and imposing that liability upon those shareholders who are parties to the agreement. 54 The statute contains a provision giving the shareholders of a close corporation who are entitled to elect a director of the corporation the authority "at any time [to] remove such director, with or without cause, by like action of the stockholders as required for the election of such director absent a contrary provision by agreement or in the by-laws or articles of incorporation." 5 Finally, the law contains a typical provision for dissolution-on-deadlock, authorizing a court to dissolve a close corporation when the directors or shareholders are deadlocked, and arbitration or any other remedy provided for in writing by the shareholders has failed to break the impasse."
The Florida statute is brief; its eight sections contain little that does not appear in other corporation statutes. In large part, the Florida statute merely assimilates provisions which appear in a somewhat different form scattered throughout the North Carolina Business Corporation Act. 57 The Florida provisions, however, are not so well drafted as those incorporated in the North Carolina Act. In fact, the proaches to the problems of close corporations; 6 however, both statutes have innovative and forward-looking features, and undoubtedly will be carefully studied in the future by draftsmen of close corporation legislation. The Delaware plan has been adopted, with only minor modifications, by Pennsylvania in 196862 and by Kansas in
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The Delaware Plan. The Delaware close corporation statute is in the form of a separate subchapter of the state's General Corporation Law. 4 A close corporation is defined in this subchapter as a corporation whose charter provides that (1) its outstanding stock shall be held
by not more than a specified number of persons, not to exceed thirty;
(2) all of its stock shall be subject to one or more restrictions on transfer; and (3) it shall make no "public offering" of its stock. 6 A corporation that meets these requirements can elect to become a "close corporation" and be subject to the provisions of the close corporation subchapter, or it can remain subject to the other provisions of the General Corporation Law. 6 Under the terms of the Delaware statute a close corporation's 65. Id. § 342(a). As Professor Bradley points out, workable close corporation legislation is available to a corporation in Delaware, irrespective of the number of its shareholders or whether its stock is subject to transfer restrictions or has been offered for sale publicly, because under the Delaware General Corporation Law, a corporation, even though it does not qualify under the close corporation subchapter, will have or may be given the following characteristics: [Vol. 1972:867 charter must contain a heading which states the name of the corporation and the fact that it is a close corporation. 67 Furthermore, the charter may contain a section setting forth the qualifications of its shareholders, either by specifying those classes of persons who shall be entitled to become shareholders or by denoting those classes of persons who shall not be entitled to become shareholders. 8 In addition, a corporation already in existence under the regular provisions of the General Corporation Law, if it meets the close corporation requirements, can become a close corporation by means of a charter amendment-approved by the holders of two-thirds of each class of its stock-stating that it elects to become a close corporation. 69 To insure that a close corporation's stock can be subjected to an effective restriction on transferability, the Delaware close corporation statute, after referring to a provision of the General Corporation Law authorizing restrictions on the transferability of corporate stock, 70 provides that if a restriction on the transfer of the stock of a close corporation is held to be unauthorized, the corporation shall nonetheless have an option for thirty days to acquire the restricted stock at a price agreed upon by the parties, or, if no such agreement can be reached, at the fair value of the stock as determined by the Court of Chancery. 7 ' The close corporation status of a company will be involuntarily terminated if an event occurs which breaches one or more of the charter conditions necessary to qualify it as a close corporation, and the company or its shareholders "within thirty days after the occurrence of the event, or within thirty days after the event has been discovered, whichever is later" do not take whatever steps are necessary to correct the breach. 7 2 In addition, a Delaware corporation may voluntarily terminate its status as a close corporation through a charter amendment approved by the holders of two-thirds of each class of stock, 73 unless the charter requires a higher vote. 
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DUKE LAW JOURNAL tion. One of the sections 75 expressly provides that a written agreement made by the holders of a majority of a close corporation's outstanding voting stock, whether solely among themselves or with a person not a shareholder, is not invalid, as among the parties to the agreement, on the ground that it restricts the discretion or powers of the board of directors. Such an agreement has the effect of relieving the directors of liability for managerial acts and imposing that liability upon shareholders who are parties to the agreement." Another section 7 allows a close corporation's charter to provide that the corporation's business shall be managed by the shareholders instead of by a board of directors, with the shareholders becoming subject to all the liabilities of directors. However, a provision of this kind can be inserted in the charter by amendment only if all the shareholders, whether or not otherwise entitled to vote, approve it.78 Such a provision can be deleted from the charter only if the holders of a majority of all the corporation's outstanding shares of stock, whether or not otherwise entitled to vote, vote in favor of deletion. 7 9 A third section of this statute" 0 provides that no written agreement "among stockholders" (whether this means any two, a majority, or all is not clear), nor any provision of the charter or by-laws relating to any phase of the corporation's affairs (including but not limited to management of its business, declaration and payment of dividends or other division of profits, the election of directors or officers, the employment of shareholders, or the arbitration of disputes) shall be invalid on the ground that it is an attempt by the parties to treat the corporation as if it were a partnership or an effort to arrange relations among the shareholders or between the corporation and the shareholders in a manner that would be characteristic of a partnership.
The Delaware close corporation statute, moreover, gives the Court of Chancery power to appoint a custodian" or a provisional director" for a close corporation whose directors (or shareholders, if the corporation is managed by shareholders instead of by a board of directors) are so divided respecting the management of the corpora- [Vol. 1972:867 tion's business and affairs that the votes required for corporate action cannot be obtained, and as a result, the business of the corporation is either suffering from or is threatened with irreparable injury, or can no longer be conducted to the advantage of the shareholders generally. Finally, this statute provides that a close corporation's charter may include a provision granting to any shareholder, or to the holders of a specified number or percentage of shares, an option to have the corporation dissolved at will or upon the occurrence of a specified event or contingency; 3 the charter may be amended to include such a provision by an affirmative vote of all the shareholders, whether or not otherwise entitled to vote, unless the charter specifically authorizes such an amendment by a lower vote of not less than two-thirds of the shareholders, whether or not otherwise entitled to vote. 84 The Maryland Approach. The Maryland close corporation statute defines a close corporation for its purposes as a corporation whose charter contains a statement declaring that it is a close corporation. Such a statement may either be contained in the original corporate charter or be included in the charter by means of an amendment approved by all of the corporation's shareholders.
8 6 Maryland also requires that a clear reference to the fact that the corporation is a close corporation appear prominently at the top of the charter document and upon each certificate of the corporation's stock. 87 However, the failure of any charter document or stock certificate to contain such a reference will not affect the corporation's status as a close corporation.8 s This statute does not prescribe requirements for a corporation's eligibility for close corporation status based on either the number of shareholders which the corporation has or the extent of trading in its shares. However, the statute does prohibit a close corporation from having outstanding: (1) any securities which are convertible into stock; (2) any voting securities other than stock; or (3) any transferable options, warrants, or other rights to subscribe for or purchase any of its stock. 9 The Maryland close corporation statute is characterized by a consistent requirement of unanimous shareholder approval for action that installs or modifies structural or management arrangements of fundamental importance. As noted above, unanimity is required to amend a corporation's charter to elect close corporation status. Similarly, such status, once elected, cannot be abandoned except by unanimous consent. 90 Moreover, a transfer of a close corporation's shares is invalid unless it is consented to by all of the shareholders or is made pursuant to an agreement entered into by all of the shareholders." Further, in order to sell or issue additional shares of its stock, a close corporation in Maryland must first obtain the approval of the holders of all outstanding shares unless an agreement among its shareholders provides otherwise. 2 In addition, a shareholders' agreement regulating either the corporation's affairs or the relations of the shareholders cannot be amended except by the unanimous written consent of all shareholders then parties to the agreement. 3 Finally, approval of all of the shareholders is required for consolidation, merger, sale, lease, or exchange of all or substantially all of the corporation's assets. 4 The Maryland statute also makes it very clear that whenever it requires the consent of all of the shareholders for designated corporate action, the consent of holders of shares which otherwise do not have voting rights, or have only limited voting rights, must be obtained as well as the consent of holders of shares with full voting rights." Like the Delaware statute, the Maryland close corporation statute contains a number of provisions dealing with management and control. One of its sections" permits an agreement among all of the shareholders regulating any aspect of the corporation's affairs or the relations of the shareholders, so long as it is embodied in the charter, by-laws, or in a written instrument signed by all of the shareholders. An agreement of this type may be enforced by an injunction or "by such other relief as the court may determine to be fair and appropri-90. Id. § 100(b). 91. Id. § 101(a). However, unless otherwise provided by a shareholders' agreement, a shareholder is entitled to dissolve the corporation if he makes a written request for permission to transfer his shares and such consent is not given within thirty days, or if a party obligated to purchase his shares under a shareholders' agreement defaults and such default is not cured within thirty days. 
Id. § 104(a).
[Vol. 1972:867 ate in the circumstances." In appropriate cases a court may, upon the motion of a party to such an agreement, order dissolution of the corporation." This section also expressly states that nothing in it "shall affect otherwise valid agreements among stockholders of a close or other corporation." 99 Another section of the statute establishes that a close corporation's charter may provide that it will have no board of directors, in which case the corporation's business and affairs shall be managed by direct action of the shareholders, exercising all of the powers given to the directors by the Maryland Stock Corporation Law.' 0 Such an arrangement has the effect of subjecting the shareholders to liabilities imposed upon directors by the Stock Corporation Law 1 ' and also imposes upon shareholders responsibility to take any action formerly required to be taken by the board of directors.
1 0 2
The Maryland close corporation statute also deals with a number of other important matters. For example, it provides that an annual meeting of the shareholders need not be held unless requested by a shareholder.' 3 In addition, the law states that a close corporation, if it chooses to have a board of directors, may fix the number of its directors at the level it desires, notwithstanding any provision in the Stock Corporation Law to the contrary.' 4 Furthermore, under the terms of this statute, any shareholder in a close corporation may, during the usual business hours, inspect and copy in person or through his agent or attorney the by-laws, minutes of shareholders' or directors' proceedings, annual statements concerning the corporation's affairs, the stock ledger, the corporation's books of account, and any other records or documents of the corporation relevant to its business and affairs. 5 Once every calendar year, any shareholder of a close corporation may require the corporate officers to provide him with a financial statement setting out in reasonable detail the corporation's assets and liabilities as of a reasonably current date.'
Moreover, a shareholder of a close corporation in Maryland may petition a court of equity for dissolution of the corporation on the ground that "there is such internal dissension among the stockholders of the corporation that the business and affairs of the corporation can no longer be conducted to the advantage of the stockholders generally."' ' 1 7 However, any one or more shareholders of the corporation desiring to avoid dissolution may do so by electing to purchase the shares owned by the party petitioning for dissolution at a price equal to their fair value.'"' If the shareholders concerned cannot agree on the fair value of the shares in question, the Maryland statute provides that the court considering the petition for dissolution will determine their value." 9 SOME SUGGESTIONS FOR FUTURE CLOSE CORPORATION LEGISLATION
Remove Unnecessary Restrictions on Participants' Contractual Freedom
The statutes that have been enacted to meet the needs of close corporations have some serious defects. In the first place, many of the statutes designed for close corporations still impose undesirable restrictions on the freedom of the participants to set up a control pattern that allocates management powers in a manner in which they desire." 0 Statutory changes, it is true, have generally been permissive and "enabling," tending to give close corporation participants greater freedom to tailor a control pattern to meet the needs of the business and their own wishes; however, questionable restrictions on the participants' contractual freedom remain.
Some statutes, for instance, seem to be characterized by the notion that an important control arrangement is not to be given effect, ), where the author notes that "a flat bar against the issuance of stock for future services is particularly unwarranted in the ease of the close corporation" but that no legislative exception to the rule against issuing stock for future services has been made for the close corporation.
No legislature seems to have struggled as yet with the problem of what control a shareholder in a close corporation should be allowed to exert over corporate action after his death through testamentary directions as to the voting of shares.
[Vol. 1972:867 even among shareholders who agree to it, unless it is embodied in the corporation's charter."' Under such a statute, inclusion of a control arrangement in the by-laws or in a shareholders' agreement, even one to which all participants are parties, will not suffice. Thus, the New York statute authorizes high quorum requirements for shareholders' and directors' meetings and high vote requirements for shareholder and director action, but only if these requirements are placed in the charter."
2 That statute also indicates that an arrangement "otherwise prohibited by law because it improperly restricts the board [of directors] in its management of the business . . . or improperly transfers to one or more shareholders or to one or more persons or corporations to be selected by him or them, all or any part of such management . . . shall nevertheless be valid" if embodied in the charter of a close corporation with the approval of all of the shareholders. However, the statute does not sanction arrangements included only in the by-laws or in a shareholders' agreement" 3 Experience has shown that where statutes require designated kinds of control arrangements to be embodied in the charter in order to be effective, the participants nevertheless often bargain among themselves for such control arrangements but fail to insure that the schemes are implemented by appropriate charter provisions. Perhaps this result sometimes occurs because the attorney representing the participants is unsophisticated in matters of corporate law and simply is not aware of the statutory requirements. In any event, the effect is that important contract rights cannot be enforced, the objectives of the contracting parties are frustrated, and minority participants are deprived of protection for which they bargained."' Restrictive statutes should be amended to provide for enforcement of by-law provisions and shareholders' agreements allocating control in a close corporation, whether or not the arrangements are embodied in the charter, at least so long as shareholders who have not consented to 
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the by-laws or who are not parties to an agreement do not complain or are not prejudiced.
Another restriction on the contractual freedom of participants occurs in statutes which limit shareholders' agreements to a period of ten years." 5 Such a limitation on the term of a shareholders' agreement may make it difficult for a person coming into a close corporation in a minority position to contract for adequate protection against the power normally held by majority shareholders under the principle of majority rule. Often the first years of a business enterprise are lean years in which the business has to struggle to survive, making little, if any, profit. If a shareholders' agreement is limited to ten years, its effectiveness may lapse just as the business is developing into a highly profitable operation and seems assured of success in the future-a stage in the development of an enterprise when majority shareholders may well be tempted to squeeze out a minority shareholder (that is, eliminiate him as a co-owner of the business)."' Shareholders' agreements probably have been limited in duration to ten years in some states in an effort to conform to the ten-year limitation generally applied to voting trusts;"' however, even assuming that adequate reasons exist for limiting voting trusts to ten years when they are employed in a public-issue corporation, there seems to be no justification for such a limit on a shareholders' agreement used in a close corporation, especially if all of the corporation's shareholders are parties."' A highly useful arrangement for assuring shareholders in a close corporation representation on its board of directors is to set up two or more classes of stock, provide that each class is to vote for and See also S.C. CODE ANN. § 12-16.14(g) (Supp. 1971) (prescribing a maximum life of ten years for irrevocable proxies unless renewed for a period not to exceed ten years).
116. For a discussion of the techniques that are used to squeeze out a shareholder, see F. [Vol. 1972:867 elect a specified number or a specified percentage of the directors, and then issue each class to a different shareholder or faction of shareholders. Thus, the holder of Class A might elect a Class A director, the holder of Class B stock, a Class B director, and so on. In some jurisdictions, the validity of this type of arrangement has not been settled, probably because of legislative oversight. Corrective legislation is needed in those jurisdictions to make absolutely clear that this useful control arrangement is legal and is available for use in close corporations.
Provide Self-Executing Protection for Minority Shareholders
The most serious defect of current close corporation legislation is one of omission. Although most statutes validate special charter and by-law provisions and shareholders' agreements designed to protect minority shareholders, no statute-not even any one of the separate, integrated close corporation statutes-furnishes adequate selfexecuting protection for minority shareholders who have failed to bargain for special charter or by-law provisions or for protective clauses in shareholders' agreements.' Since minority participants in a close corporation may not anticipate dissension or oppression, and indeed may be unaware of their vulnerability, they frequently fail to bargain for adequate protection against mistreatment. 12 In view of this widespread failure of minority shareholders to use selfhelp, commentators and legislative draftsmen now might well turn their attention to ways of providing automatic statutory protection.
Most of the modern statutes do deal in a limited way with situations in which the participants have failed to anticipate dissension or oppression. Many statutes, for example, authorize judicial dissolution of a corporation if a deadlock occurs in its management.," A few statutes permit the courts to appoint a provisional director to break a deadlock. 22 Other statutes authorize the courts to dissolve a corpo- ration if the acts of the directors or those in control of it are fraudulent or oppressive,' 2 3 or to designate a custodian to manage a close corporation in which a deadlock has developed.' The Maryland close corporation statute permits judicial dissolution of a close corporation if "there is such internal dissension among the stockholders • ..that the business and affairs of the corporation can no longer be conducted to the advantage of the stockholders generally."' Statutes permitting the courts to break management deadlocks or to dissolve a corporation for fraud or oppression are gradually increasing in number, but these statutes do not by themselves provide adequate protection to the minority shareholder. Professor Hetherington has suggested that a minority shareholder in a close corporation, even though he has not bargained for the privilege of withdrawing from the business, should nevertheless, if he decides he wants to dispose of his interest, be able to liquidate his investment on terms that will insure him of receiving a fair share of the enterprise's accumulated earnings.' This result could be achieved, he points out, by giving any shareholder either the right to compel dissolution or the right to require the corporation or the other shareholders to buy his shares at a "fair" price."'
Encourage Judicial Discrimination in Applying the Principle of Majority Rule and the Business Judgment Rule
Legislatures might also try to break down the traditional reluctance of American courts to intervene in the internal affairs of corporations when dissension develops among shareholders or when minority shareholders claim that they are suffering injustices. 127. The latter alternative would require statutory provisions to permit the judicial determination, if necessary, of price. Similarly, court supervision of the terms of payment, which could be extended over a period of months or years depending on the circumstances, would prevent or mitigate the burden of raising a large amount of cash over a short period of time that could otherwise fall on the purchasers. Finally, the other shareholders could be given an option to dissolve the corporation in lieu of the purchase. Most important, of course, the statutory liquidation right, like the partner's right to compel dissolution, must be unconditional. Id.
[Vol. 1972:867 principal conceptual barriers to the courts' granting relief to aggrieved minority shareholders-the principle of majorit, rule in corporate management and the business judgment rule-actually have only limited validity in small business corporations. Apparently without close examination, courts have long accorded the principle of majority rule the same sanctity in corporate enterprises, including small businesses, that the tenet enjoys in the political world. Yet, many participants in closely held corporations are "little people," unsophisticated in business and financial matters. Not uncommonly, a participant in a closely held enterprise invests all his assets in the business with an expectation, often reasonable under the circumstances even in the absence of an express contract, that he will be a key employee in the company and will have a voice in business decisions. When courts apply the principle of majority rule in close corporations, they often disappoint the reasonable expectations of minority participants.
The indiscriminate application of the business judgment rule to sustain action of directors in a close corporation is also subject to criticism. That rule seems to be grounded on the following ideas: (1) shareholders have selected the directors to manage the business, and the courts are not justified in substituting their judgment for that of managers selected by the owners of the business; (2) directors' decisions are based on complex business considerations and courts are simply not qualified to make those decisions or to pass on their propriety in the absence of a clear abuse of discretion; and (3) a heavy burden should be placed on complaining shareholders in order to discourage strike suits and frivolous litigation.
These justifications for the business judgment rule, however, do not fully apply to the situation of a close corporation. Courts may well consider intervention to protect minority shareholders in a close corporation against oppressive action by the directors (unfair dividend policies, for example), even though fraud, bad faith or, for that matter, clear unreasonableness on the part of the directors cannot be shown. Participants in a close corporation do not usually think of themselves as delegating management of their corporation to an independent board of directors; the board is often viewed as only a legal formality. Insofar as the participants look into the future at the time they organize a close corporation, they usually anticipate that the owners will also be the managers. Minority shareholders expect to share in management.
It hardly seems necessary in all cases to say, as the courts so often Vol. 1972:867] have ruled in effect, that a person who becomes a shareholder in a corporation assumes a certain legal status with all of its built-in liabilities, irrespective of his and his associates' intentions and expectations. Furthermore, in a close corporation, where the business considerations on which directors' decisions are based are likely to be somewhat less intricate than in public-issue corporations and the directors making the decisions are likely to be somewhat less astute, there is less reason for courts to show an unquestioning deference to decisions of the directors. Finally, the great practical danger of a tooready judicial interference with public-issue corporations-the danger of encouraging strike suits-is not present in close corporations or at least not to the same degree. A statute stating that shareholders in a close corporation, just as partners in a firm, are to be held to strict fiduciary duties to each other in the operation of the business and in their dealings among themselves might provide some protection to minority shareholders. Similarly, it might be helpful to have legislation that directs the courts, even in the absence of an express agreement, to protect the reasonable expectations of persons acquiring an interest in a close corporation-for example, their expectation to participate in management or to be employed by the company. Further, draftsmen of future close corporation legislation might consider methods of assuring that victims of torts committed by close corporations are able to recover their damages. For example, they might contemplate a statutory provision which would impose on the shareholders personal liability for corporate torts unless the corporation had provided itself with reasonably adequate liability insurance." 8 
Provide Judicial Remedies that Give Long-Term Protection to Minority Shareholders
Legislation to broaden the remedies available to the courts in protecting minority shareholders also seems desirable. On the whole, American courts have been singularly unresourceful in developing remedies to assist minority shareholders. Of course, the courts have compelled dishonest directors, officers, and majority shareholders to restore assets appropriated from the corporation, and they have sometimes set aside mergers and recapitalizations which were patently unfair to minority shareholders. On occasion they have even [Vol. 1972:867 ordered the declaration of dividends when dividends were being withheld to "squeeze out" minority shareholders. Remedies granted, however, have been largely stopgap in nature, providing relief against particularly flagrant acts by majority shareholders or by directors and officers, but usually not protecting minority shareholders against future oppression or new attempts at squeeze-outs. Courts generally have failed to provide permanent solutions when selfish and aggressive majority shareholders are searching for ways to oppress or eliminate a minority. In many instances dissolution and liquidation of a company does not benefit minority shareholders because the liquidation value of the assets may be small or the only available purchasers may be the very majority whose oppression drove the minority to seek redress. Perhaps, when dealing with a dispute among the owners of a close corporation, the courts should have, in addition to the power to dissolve a deadlocked or dispute-wracked corporation, the power to impose upon the parties whatever settlements they consider just and equitable. This discretion probably should be unfettered, because it is impossible to set forth a general guide to the solution of what are essentially individual cases. Thus, a court should have power to order the purchase of a shareholder's interest by the corporation or the other shareholders or to make whatever order it considers appropriate to regulate the future conduct of the corporation's affairs." 9
